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1n this week's special issue focusing on
small-firm attorneys, Verdicts & Settle-
ments examines trials in which smallirm st pBElY vehilos s s

practitioners Warren and Joan Kessler
and John B. Marcin (eft) took on much
adversaries and won. i
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Also in today’s issue:

® Southern California neutral Robert
R Devich’s laid-back style gets cases
resolved.

® Recent legislation promises better
protection for workers on construction
sites.

B As always, Verdicts & Settlements
provndu case repom in ;II arens, includ-
ing premises liability, medical malpractice
and wrongful termination,
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_“What really gets

me off is presenting
a case to a jury, to
stand in front of
them, and speak
the truth and com-

municate to them.”

-John Marcin

hn Marcin » _ S
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All in a Day’s Work

Small-firm attorneys Warren and Joan Kessler and John B. Marcin never seem to have time on
their side as opposing lawyers try to wear them down, but they love the challenge and a good fight.

BY LEONARD NOVARRO

ometimes it seems as if small-firm
lawyers are being papered to death.
Time is never on their side as opposing
attorneys try to wear them down by
dragging things out. And the full
weight of the federal government or a
500-attorney law firm bearing down on
them is all in a day’s — and sometimes, a year's —
work.

They do it because they love the challenge; they do
it because they love a good fight. And while playing to
a jury turns them on, playing David to someone else’s
Goliath is what really motivates them.

Such is the case with Warren and Joan Kessler, a
husband and wife team who went beyond their
spousal partnership to form their own Century City
firm six years ago, and John B. Marcin, who took a
friend’s advice to leave a large San Francisco firm to
set up his own law offices, also in Century City, in
1992

In July, the Kesslers successfully represented two
taxpayers in defeating a partial summary judgment
motion brought by the Internal Revenue Service. The
case, the Estate of Morton B. Harper, Deceased,
Michael A. Harper, Executor v. the Commissioner of In-
ternal Revenue, 19336-98, before the U.S, Tax Court
9th Circuit, could spell the way in which the tax
agency deals with family limited parinerships in the
future.

In the other matter, Loren Peterson v. Bowne of Los
Angeles Inc., Bowne & Co. Inc., BC198904 (L.A. Super.
Ct.) Marcin won a $3.5 million wrongful termination
verdict for a client fired from his job on claims of sexu-
al harassment.

However, according to Marcin, it didn’t come easily.
Referring to the defendant’s attorneys, Latham &
Watkins of Los Angeles, he says, “They tried to over-
whelm me with paperwork. They’d file papers before
lunch. I'd grab a diet Coke, go to the county library to
do research and come back for a court appearance.”

In the end, however, the preparation helped him.

“Working up a case and doing all the menial work,
you're able to talk plainly and truthfully to a jury and
explain facts,” Marcin says. “The reading, the endless
writing, the studying. It pays off. It comes off the tip of
your tongue when you're speaking to the jury.”

For the Kesslers, Goliath came in the form of the
IRS agent auditing their clients’ estate tax return.

“He raised more legal questions than any revenue
agent in my experience ever raised,” Warren Kessler
says. “He just dragged things out and tried to paper us

see ALL IN A DAY'S WORK, page 8

SIDE B AR e

Case: Estate of Morton B. Harper, Deceased,
Michael A. Harper, Executor v. the
Commissioner of Internal Revenue, 19336-98,
U.S. Tax Court 9th Circuit.

Type: Motion for partial summary judgment.
Ruling: Granted in favor of the plaintiff.
Attorneys: Plaintiffs — Warren and Joan
Kessler, Kessler & Kessler, a Law Corporation,
Los Angeles.

Defendant — Donna Herbert, Steven Roth, IRS,
Westlake Vilage.

Judge: Thomas B. Welis, chief judge,

U.S. Tax Court.
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to death, asking questions when he
had no authority to make a settle-
ment on legal issues. He was the Go-
liath we dealt with in this case.”

What made the case somewhat
unusual was that it was argued over
the telephone in six conference calls
from Century City and Westlake Vil-
lage, where IRS attorney Donna Her-
bert is assigned, and presided over
by Thomas B. Wells, chief judge of
the U.S. Tax Court, from his Wash-
ington, D.C., office.

The Kesslers did win a ruling
from Wells that a limited partnership
designed to protect the assets of
their clients was consistent with Cal-
ifornia law. The IRS had argued that
the tax code should supersede local
law because it was more restrictive.

What has to be decided for tax
purposes is what the partnership is
worth. For that, according to the
Kesslers, Wells probably will meet
with both sides in Los Angeles in the
spring.

Customarily, the IRS “doesn’t
comment on any open cases,”
agency spokeswoman Deborah Gua-
jardo explains. However, Warren
Kessler says his clients’ tax liability
is a little more than $400,000.

“If the IRS had prevailed on these
motions, the interest on these estate
taxes would have been huge,” he

adds.
In 1994, the Kesslers set up a lim-
ited partnership between Morton

“Working up a case and doing all the menial work, you're able to talk plainly and truthfully to a jury and explain facts. The
reading, the endless writing, the studying. It pays off,” attorney John B. Marcin says.

Harper of Palm Springs and his chil-
dren, Michael and Lynn Harper, to protect his assets in
an event of his death. A person who is a limited partner
is permitted a discount on a partnership interest so that
the value of the estate can be reduced for tax purposes,
although the Kesslers argued that was not the purpose
of the partnership.

“The size of the discount may be disputed,” Warren
Kessler says, “but entitlement to that is not disputed
and is well recognized in case law.”

The IRS, however, saw it differently. A little over a
year after the agreement, Harper died, whereupon his
heirs filed an estate-tax return claiming a 35 percent
discount on taxable assets in a class A limited partner-
ship worth $410,000.

In 1996, the IRS audited the return and claimed that
under Section 2703 of the tax code the partnership was
not a valid business agreement but a device for £state
planning and, therefore, the assets that were pagsed on
were not subject to a discount. The Kesslers,
of the heirs, filed a motion for partial summary judg-
ment under 2704 (b) of the tax code last year, arguing
that the right to liquidate the partnership and transfer
assets was no more restrictive than California law,
which would apply in the absence of any partnership
agreement.

The IRS stipulated that while 2703 did not apply,
2704(b) of the code restricted the right to liquidate the

agreement and, therefore, the partnership’s terms
could not be used in evaluating the partnership’s inter-

sts.

A 1999 opinion in a similar case in Texas, Kerr v.
Commissioner, 113 T.C. 449 (1999), held otherwise.
Wells asked both sides to argue whether or not that
ruling applied in this case. As a result of the Kesslers'
argument, the judge concluded that “the limitations on
liquidation contained in the partnership agreement are
not applicable restrictions within the meaning of sec-
tion 2704 (b} and, consequently, must be taken into ac-
count in valuing the limited partnership interests ... in
the ... case.”

“We were not going to walk away from this case,”
Warren Kessler says.

“We've been doing a good job of beating down the
IRS on their positions and we can see the light at the
end of the tunnel,” he adds.

Marcin’s client, Loren Peterson, 50, was hired by
Bowne, a company that prints documents for financial
offerings, to start an office in Phoenix, which he did out
of his home in 1986. Within a year, the office had
grown to 100 employees. Because of his success, Peter-
son was asked to take charge of the company’s entire
West Coast operation, based in Los Angeles. Then, in
1997, after a new president, Jim O’Neill, took over, Pe-
terson fell out of favor, according to his claim.

SIDEBAR

Court).
Type: wrongful termination of employment.

Case: Loren Peterson v. Bowne of Los Angeles Inc., Bowne & Co. Inc., BC198904 (L.A. Superior

Jury verdict: $3.5 miliion wrongfu! termination verdict in favor of the plaintiff,

Attorneys: Plaintiff —- John B. Marcin, Law Offices of John B. Marcin, Los Angeies.
Defendant — Robin Dal Soglio, Latham & Watkins, Los Angeles.

Judge: James R. Dunn, Los Angeles Superior Court.

Peterson’s suit against the company for wrongful ter-
mination claims that O'Neill sent someone out from the
company’s New York headquarters to undermine his
position in Los Angeles, but it wasn't until an incident
at a company party that things came to a head. At the
outing, which took place in Mexico, Peterson was ac-
cused of making improper advances to a former secre-
tary. While Peterson didn’t deny the claim, Marcin con-
tended that the company used the action, mild by most
standards, as a pretext to fire his client.

At the trial, the secretary testified that she filed a
complaint against Peterson only after being pressured
by company officials.

A company attorney, under cross-examination by
Marcin, also admitted that the company’s sexual ha-
rassment policy was based on guidelines supplied by
the Equal Employment Opportunity Commission
which, Marcin argued, did not constitute serious sexu-
al harassment in Peterson’s case. .

“It has to have a serious or pervasive effect on the
employee,” Marcin argues. In questioning several com-
pany officials, Marcin also was able to establish a pat-
tern showing that the “defendants did not act in good
faith, and that the reason for the termination was ‘pre-
textual.”

Robin Dal Seglio, of Latham & Watkins, represent-
ing the company, claimed otherwise.

“Our defense was very simple,” she says. “Mr. Peter-
son violated a clear company policy against sexual ha-
rassment. It's a policy we feel very strongly about and
we’'re not going to tolerate such an extreme violation of
that policy by such a high-level officer of the company.”

She says the company is appealing the jury’s deci-
sion, which was unanimous.

Dal Soglio also disagreed with the argument that the
incident was used as a pretext to fire Peterson.

“The company had gcne to great lengths to bring in
a consultant to work with him to improve his perfor-
mance. [f we wanted to get rid of him, we wouldn't
have spent thousands of dollars on those things,” Dal
Soglio says.



Above and
Beyond

John B. Marcin and John Samberg
represented the widow of a man
killed in a truck accident and
recreated every detail of the crash.

BY LEONARD NOVARRO

0 one can ever say that
John B. Marcin doesn’t
prepare for his cases.
While representing the
widow of a driver who
was killed when his big
rig smashed into an
overturned truck blocking a rural road
in southern Utah, Marcin and co-coun-
sel John Samberg decided to recreate

the accident and videotape it. After hir- -

ing a film crew from Northern Califor-
nia, two 18-wheelers, two huge tow
trucks and getting the Utah Highway
Patrol to block off an area in the middle
of the Utah desert, they flipped over
one tractor-trailer and filmed the road-
way from the inside of the second one.

The accident had occurred in the
middle of the night after the other dri-
ver had exceeded the speed limit and
fallen asleep at the wheel before turn-
ing over. Marcin and Samberg recreat-
ed the accident to show that their clien-
t’'s husband, whose lights were turned
down by law, couldn’t have seen the
overturned vehicle. To do so, they
hired a vision-science expert to calcu-
late how quickly the eye and mind
react to visual stimuli and they had
three engineers to determine the
speed of both trucks from skid marks.

“We were ready to try that case. We
were itching, itching, itching to try,” re-
calls Marcin, 39, who left a large San
Francisco firm to open his own prac-
tice in Century City eight years ago.

The case, however, never went to
trial because the company employing
the truck driver settled for $1.5 million,
one of the largest settlements ever
reached in Utah, according to Marcin.

As much as trial excites Marcin,
preparation is the fuel that fires his
imagination — and he hopes a jury’s.

“What really gets me off is present-
ing a case to a jury, to stand in front of
them and speak the truth and commu-
nicate to them,” he says. “But it's
through a lot of preparation and organi-
zation that enables you to come off as if
you really know what you're doing.

“If you have a full undérstanding of
something, it allows you to feel com-
fortable with decisions you make on
the spot,” he adds.

Of their work together, Samberg
says, “John brought a true collabora-
tion of skills and enthusiasm. A lot of
times when you co-counsel, there’s a
division of labor based upon the num-
ber of years you've been practicing,”

John B. Marcin

Law school: Pepperdine
University Schoot of Law,
Malibu, 1990.

Career highlights:
Associate, Murphy, Weir &
Butler, San Francisco, 1990-92;
founder, Law Offices of John B.
Marcin, 1992-present.

Case types: Business
litigation and employment law,
specializing in wrongful
termination claims,

SNAPSHOT S

Samberg, a partner in Bisno and Sam-
berg of Pasadena, says, Samberg was a
practicing attorney 10 years ago when
he first met Marcin, who had just grad-
uated from Pepperdine University
School of Law.

“In this case, John and I truly shared -

every aspect of the case — the work-
up, the organization and the pleadings.
It was an excellent team effort.”
Marcin grew up wanting to be a
lawyer and as a teen-ager read almost
everything F. Lee Bailey had written.
But it wasn't until he worked as a para-
legal for the New York office of Finley,
Kumble, Wagner & Heine that his in-
terest really piqued. In 1986, the firm
represented the old United States Foot-
ball League in an antitrust suit against
the NFL. The USFL, backed by fi-
nancier and real estate mogul Donald

. Trump, won, but was awarded $1 in

compensation. .

“But we got attorney fees,” Marcin
recalls. “It was a fun case to work on.
That’s where I caught the bug. I was
astounded that lawyers, from papers
and depositions, could put together a
story that ended up in trial. 1 got to the
point where 1 felt I could accomplish
that.”

The next year he entered Pepper-
dine, graduating in 1990 and going to
work for Murphy, Weir & Butler in San
Francisco, where he met attorney
Kerry Kinney.

“From the very beginning, he was
very enthusiastic and showed the
tenacity that would serve him well in
the legal profession,” says Kinney, who
served as a mentor, eventually encour-

see ABOVE AND BEYOND, page 11

Above and
Beyond

Continued from page 9

aging Marcin to pursue a solo career.

Marcin never regretted the decision to go
out on his own.

“Ifelt that I'd have the most opportunity to
grow handling the kind of work a sole practi-
tioner or smaller firm would handle,” he says.
At the same time, Marcin participated in the
Los Angeles County Trial Attorney Project
prosecuting misdemeanor jury trials for the
city of Los Angeles. .

“The project really teaches young lawyers
to do jury trials,” says Marcin, who tried a
wide variety of cases, including drunk dri-
ving, battery, loitering and prostitution.
Above all, it taught him to think on his feet.

“You'd be assigned to a deputy district at-
torney. They'd hand you a file when you
walked into the courtroom and say, ‘OK. Pick
a jury.” That's what whetted my appetite for
more experience,” he says.

It didn’t take long for him to get that
through his own practice in which he special
ized in business litigation and employment
law, including wrongful termination cases, as
well as wrongful death and catastrophic in-
jury claims,

Marcin’s ability to react quickly and deci-
sively has earned him the reputation of being
a straight talker,

“He’s very straightforward and tells you
exactly what he thinks,” says Ira Katz, a sole
practitioner in Los Angeles, who has known
Marcin for several years.

Marcin’s organization and dedication also
has impressed Katz,

“I've seen him here late at night and on
weekends, working late and doing whatever
it takes to get the job done,” Katz adds.

Until recently, at least, Marcin did find
time for something else — racing his Honda
Blackbird, one of the fastest production mo-
torcycles in the world. Then he skidded off
the road in the Angeles National Forest and
was thrown over his handlebars the length of
a football field.

“To tell you the truth, I was blessed,” says
Marcin, who survived but did break a few
bones.

He is quick to point out that he didn’t take
up the sport without some training and only
after spending months attending racing
school.

So much for preparation.
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